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9 March 2008
Written Submissions on Special Immigration Status

Introduction

1. The Anti-Trafficking Legal Project (ATLeP) is an informal network of legal practitioners who advise, represent and support victims of trafficking and other vulnerable people.
2. ATLeP was set up in September 2006 by a number of barristers and solicitors experienced in representing victims of trafficking and other vulnerable women and child victim cases.  The project was set up in order to share our expertise, to exchange and make available useful resource materials and help develop good practice within the legal sector in dealing with vulnerable clients.  The founding members were responding to concerns raised by voluntary sector organisations about the difficulties which these traumatised clients experienced in finding and receiving appropriate legal advice and representation.  ATLeP members were very conscious of the working context in which trafficking cases are adjudicated - the severe legal funding constraints, the loss of experienced practitioners who were no longer prepared to continue doing unprofitable, publicly funded immigration legal work and the need to ensure that younger or less experienced practitioners were helped and supported to undertake this demanding representation work. 
3. As part of its activities, ATLeP has run training classes for immigration practitioners on legal and medical issues affecting victims of trafficking. We have also designed courses for voluntary sector practitioners (non-lawyers) who work with or come into to contact with victims of trafficking.  ATLeP has produced research guides for immigration practitioners representing victims of trafficking, comprising relevant country information, medical literature and expert contacts.  ATLeP has also undertaken research and made submissions on policy matters:  on legal funding and costs and on the inappropriate use of Super Fast Track procedures and detention procedures for victims of trafficking. The members of ATLeP have considerable and extended experience representing trafficked and vulnerable immigration clients. As part of our representation we develop a close working knowledge of the recruitment, experiences, emotional traumas, sense of shame and the skill base of our clients. We are well placed to assist on amendments to the law that mat affect victims of trafficking. 

4. ATLeP members have read the provisions of the new Criminal Justice and Immigration Bill relating to special immigration status and are deeply concerned at the impact the introduction of this scheme may have on the protection rights of victims of trafficking in the UK.
5. ATLeP members are very well aware that many victims of trafficking seek to escape their traffickers or find other work outside the sex industry in the UK and in doing so, make use of false identity documents. Often these documents have been provided to the victims by the traffickers. 
6. Many victims are caught and prosecuted for document offences. Despite the guidance issued in 2007 (latest guidance issued December 2007) by the DPP that careful consideration should be given to the question of whether prosecution of trafficking victims for document offences was in the public interest, ATLeP members are aware of many cases where trafficking victims have been prosecuted and convicted of these offences. Reduced tariffs for guilty pleas, the lack of awareness of prosecutors and magistrates of the protection needs of victims of trafficking coupled with the extreme vulnerability of this group means that invariably the defendant pleads guilty to the offence and does not raise a defence. Convictions for offences related to the use of false documents usually attract sentences of 9 months’ imprisonment and the offences are serious offences for the purposes of section 72. Therefore foreign nationals who are victims of trafficking would face deportation as foreign criminals.
7. Although many victims of trafficking may wish to return to their countries of origin, many have a continuing fear of return to their countries and fear further persecution in terms of debt bondage, re-trafficking, revenge attacks for having escaped their traffickers and so on, and claim asylum. 
8. Currently, where a foreign national trafficking victim who has been convicted of a document offence makes a claim for asylum, her claim for asylum would be considered by the SSHD as part of the consideration of whether to make an order for the victim’s deportation. 
9. If the claim is refused and an order for deportation made, the victim would have a right of appeal against the deportation order. The appeal, under current rules, would consider whether the victim’s appeal should succeed on asylum grounds and then human rights grounds firstly before considering whether there were other grounds to rebut the public interest presumption in favour of deportation. This means that a victim of trafficking with a criminal conviction may still succeed in an asylum claim or a claim that her human rights will be breached if she is returned to her country of origin and be granted leave to remain. 
10. The new bill proposes the introduction of special immigration status for foreign criminals who cannot be returned to their country of origin because they will face serious harm or torture as prohibited by article 3. Although ATLeP members doubt that the primary purpose of this bill was to designate former victims of trafficking for this status, we have serious concerns that victims of trafficking may be caught by the provisions of this bill and designated. Once designated, victims of trafficking who are often traumatised and vulnerable, will remain in a very uncertain position, unable to take steps towards recovery and rehabilitation, which we would argue is contrary to the UK’s obligations under the Council of Europe Convention on the Elimination of all forms of Trafficking.

11. We can envisage a situation where victims of trafficking are prosecuted and convicted of offences such as holding false documents, make an asylum claim but fail in their asylum claim (perhaps because they cannot show that the serious harm feared in their country of origin falls within the narrow protection criteria of the 1951 UN Refugee Convention) but succeed in showing that their return would breach the UK’s obligations under the European Convention on Human Rights. These victims would be considered to be foreign criminals and fulfil the conditions for designation in s181 of the bill and would not escape designation under s181(5)a as they would not have been designated as refugees. Therefore although they would have succeeded in their case, they could be designated and placed on special immigration status, receive no formal grant of leave to remain in the UK and no protection from return to their country of origin.

12. By signing the Council of Europe Convention, the UK has committed itself to providing measures of protection to victims of trafficking. ATLeP seeks reassurance from the Minister that the status will not be used to designate former victims of trafficking who have succeeded in their claim that they will face treatment contrary to the protections provided by the Human Rights Act if they are returned of their country of origin.
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