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These notes have been prepared to work as a quick practical, guide to the different types of support available to women who have been trafficked to the UK. 

Diagnosing the problem 

The first step in advocating for a migrant in need is to work out their immigration status because any right to housing, subsistence or healthcare will flow from that. Check if they qualify for mainstream housing/ benefits. If not, then consider ‘NASS’ asylum support or Social Services support.

1. A trafficked woman may fall into one of the following categories:

a. Unlawfully in the UK, no asylum or human rights claim yet made, not a European national

b. Has made first claim for asylum or under article 3 of the Human Rights Convention so is ‘an asylum-seeker’ and is awaiting a decision or appeal

c. Her  asylum or  human rights claim/ appeal has been refused

d. Is an EU citizen without a right to reside in the UK

e. Is an EU citizen with the right to reside

f. Has been granted leave to remain

What benefits migrants can’t get

2. Until 5th February 1996, asylum-seekers had the right to claim social security benefits such as income support and child benefit. Since then asylum-seekers’ rights to claim ordinary benefits have been gradually restricted. Very few are entitled to social security benefits or public housing unless they have received Home Office documents granting leave to remain or are an EU national or family member of an EU national with the ‘right to reside’. 

3.  Also, many migrant families are now excluded from social services support by Schedule 3 of the Nationality, Immigration and Asylum Act 2002. This excludes anyone who does not co-operate with removal directions or who is unlawfully in the UK. People from other European countries are excluded unless they are EU citizens exercising their ‘Treaty’ rights eg to work. Social Services still have to provide support though if it is needed to avoid a breach of the household’s rights under the European Convention of Human Rights (ECHR), eg under article 3. 

What benefits can migrants get?

* Social security benefits and mainstream housing

4.  An ex-asylum-seeker who has been granted humanitarian protection (HP), discretionary leave (DL) or indefinite leave to remain (ILR) can claim income support, or income-based Job Seeker’s Allowance, child benefit, tax credits and housing benefit. They cannot do this until they receive their status document from the Home Office. From 11 June 2007, they can apply for an ‘integration loan’ to cover housing deposit, childcare or training costs if they have been recognised as a refugee or granted HP.
5.  European nationals and their dependants may claim social security benefits and apply for housing as homeless if they have the right to reside in the UK. A European national will normally need to show she is exercising EU Treaty rights as ‘a worker’ or self-employed or as a non EU dependent family member of someone who is exercising such rights. 

6.  People from eastern European Accession ‘A8’ countries who became European citizens on 1st May 2004 have the right to reside if they are self-employed, or if they have registered as a worker under the new Workers’ Registration Scheme and are employed. A8 countries are Poland, Czech Republic, Slovakia, Slovenia, Lithuania, Latvia, Hungary, and Estonia. (Malta and Cyprus also joined and their citizens have full EU rights). If the A8 national is registered as a worker, they and their dependants have the right to reside here, and so may claim benefits and if necessary apply for rehousing.
Remember 

 ‘Worker’ and ‘self-employed person’  includes those who are temporarily or permanently sick, or those who have lost their job but are looking for work in certain circumstances. Family members may also retain the right to reside after the death or departure of their relatives. 

7. The rules are slightly different for ‘A2’ nationals of Romania or Bulgaria. They may only register as a worker in limited circumstances eg on an unskilled work permit scheme. But if they are here to exercise other EU rights eg as a self-employed person, they are treated the same as any other EU national.

8.  Any EU national or their child who meets the criteria for disability living allowance or carer’s allowance may claim as there is no right to reside condition. 

* NASS asylum support

9. Support for ‘asylum-seekers’ is administered by the Border and Immigration Agency (previously IND). Since 2000 the National Asylum Support Service (NASS) managed the scheme. In 2006, the Home Office announced that NASS no longer existed and that New Asylum Model (‘NAM’) case owners would be making support decisions, but it is still widely referred to as ‘NASS’. 

10.  An asylum-seeker of 18 or over may claim NASS asylum support to cover their family’s housing and living expenses. ‘Asylum-seeker’ for support purposes means someone who has made a recorded asylum claim or article 3 claim. They must show they are ‘destitute’ which means they do not have sufficient income or capital to cover the whole household’s housing and living expenses for the next 14 days. 

11.  Support may be refused under section 55 if the Home Office thinks the claim was not made as soon as reasonably practicable. But they must still offer support if it is needed to avoid a breach of human rights eg if the asylum-seeker has no access to food or accommodation or washing facilities. A trafficked woman may be able to get evidence that she made her claim as soon as reasonably practicable.

Remember

 An ‘asylum-seeker’ includes anyone who has made a claim for asylum or under article 3 of the European Convention on Human Rights. It does not include those whose claim or appeal is just under article 8 (right to respect for family life) or other articles.

12.  For an asylum seeker without a child under 18, the right to support starts on the date of the asylum claim and ends on the date when the appeal is disposed of. An appeal is normally disposed of 10 working days after the date of the decision (5 days in a fast-track appeal). There is a grace period before support ends of support of 28 days if leave has been granted or 21 days if leave has been refused.

13.  For an asylum-seeker with a child under 18, support lasts until they leave the UK or the child reaches 18. The new Asylum and Immigration (Treatment of Claimants, etc.) Act 2004, section 9 restricted this right by withdrawing support from families who do not leave the UK voluntarily. The pilot scheme resulted in a huge outcry – but the Home Office announced in June that NAM case workers would still have discretion to use it.

Types of support

14.  There are 3 main types of NASS support, all provided under the Immigration and Asylum Act 1999. 

Asylum-seekers

· Emergency support under section 98 is provided while NASS considers the application. It is usually board and lodging in a hostel or induction centre.

· Full NASS support under section 95 is essential living expenses at fixed rates and adequate accommodation. Asylum-seekers must be housed outside London and the south-east, unless they have evidence of a special need to stay in London.

Refused asylum-seekers

· Voucher only support under section 4 covers  refused asylum-seekers who don’t have a child or whose child was born after their  asylum/human rights claim was refused. There are strict conditions  explained in Asylum Support Policy Bulletin 71 (see BIA website). Basically they depend on showing the applicant can’t go home through no fault of their own or has an outstanding fresh human rights/asylum claim. The 5 criteria are:

· Taking reasonable steps to leave the UK eg via IOM

· Unable to leave the UK due to a physical impediment to travel eg pregnancy

· Unable to leave as IND believes no safe route of return

· Permission granted to apply for judicial review of the asylum appeal decision

· Support needed to avoid a human rights breach eg Fresh representations/claim made 


* Social Services support
15.   A woman of 18 or over who is ‘in need of care and attention’ due to age, pregnancy, a disability, mental health needs or other special reason, such as leaving domestic violence may apply to Social Services for accommodation (including support) under s21 of the National Assistance Act 1948. The procedure is to ask for a community care assessment under s47 NHS and Community Care Act 1990. This can cover asylum-seekers or any migrants; as long as they are not excluded (see above). The threshold for an assessment is very low. If Social Services refuse to do an assessment, the options are a complaint or judicial review, depending on the urgency.

16. A young asylum-seeker under 18 or ‘unaccompanied minor’ should apply to a local authority for support under s20 of the Children Act. They should apply to the Social Services Department in the area where they are staying. They should apply to the Social Services Department in the area they are ‘in’. If they are granted leave to remain, they can apply for ordinary benefits and housing. The BIA is planning major changes to the system for unaccompanied minors, dispersing them around the UK.

17. If the local authority doesn’t accept the young woman’s age, they may carry out an ‘age assessment’. This should be a proper assessment, with an interpreter and a chance for the client to comment on it. A 15 minutes meeting at which the social worker decides that the young person looks 18 is likely to be unlawful. The authority must carry out an assessment if requested - they cannot simply rely on the Home Office’s decision about age. 

18.  When an unaccompanied minor reaches 18, they should normally continue to be supported by Social Services until the age of 21 due to the Children (Leaving Care) Act 2000. Payment is then made by NASS, see NASS Policy Bulletin 29.

19. Anyone who has been detained in hospital as a mental patient to receive treatment under s3 of the Mental Health Act 1983 is entitled to aftercare when they leave. This includes housing and support, whatever their immigration status and for an unlimited period (Mental Health Act 1983 s117).

Challenges

20.  As a general rule, if NASS support is refused or withdrawn, the remedy is to appeal within 3 working days to the Asylum Support Tribunal (AST). The Asylum Support Appeals Project can help with advice about the appeal and sometimes represent (see www.asaproject.org.uk). Any challenge to local authority support or to the adequacy of the support provided by NASS is by first sending a letter  explaining the details and threatening court action, followed by judicial review if that doesn’t work. 

Contacting NASS 

21.  NASS’s main office is centralised in Croydon, with no direct contact with the public except by phone. For general queries, phone the telephone enquiry bureau (TEB) 0845 602 1739 who should ask the relevant section to phone you back. Where support has been withdrawn and the reason is unclear, phone the ‘Termination of Support’ section at 0845 600 0914 to find out the reason why support has stopped and fax or post NASS any relevant evidence. If support is not reinstated, or if there is no response, an appeal to the Asylum Support Tribunal is likely to result in NASS re-examining the case and possibly withdrawing their decision. If it doesn’t consider using the BIA complaints procedure, contacting the local MP, or asking a ‘stakeholder’ such as the Immigration Law Practitioners Association to raise a policy issue at their meetings with BIA.

Healthcare 
22.  An asylum-seeker is entitled to full primary and secondary care while they await their asylum decision and/or final appeal decision. Any migrant can apply for free prescriptions under the Low Income Scheme on form HC1 and should be exempted on the basis of their low income. The HC2 certificate provided should also enable them to get a refund of travel to hospital costs (at the hospital) for essential appointments.

23.  In general, failed asylum seekers are liable to charges for secondary care unless they can bring themselves within an exemption. A refused asylum seeker who applied for asylum ‘on arrival’ may be able to argue they are also entitled to free secondary care on the basis they are lawfully and ordinarily resident in the UK. A refused asylum seeker with an outstanding fresh claim may be able to show the treatment is needed to avoid a breach of their human rights or ‘immediately necessary’, as with maternity treatment although this will not exempt from charges afterwards.

Other options for failed asylum-seekers

24. A refused asylum-seeker is entitled to Social Services help under Section 21 if they claimed asylum on arrival or if support is necessary to avoid a breach of article 3 because they will otherwise be homeless and cannot return to their country of origin (which normally means where they have made a fresh claim).

Fresh claims

25. Some refused asylum-seekers may be able to make a fresh claim for asylum if their circumstances have significantly changed or there is a changed situation in their country of origin.

Resources

The asylum support part of the Border and Immigration Agency website (www.ind.homeoffice.gov.uk) has forms for applying for s95 and s4 support and guidance. It has latest news about asylum support and Asylum Support Policy Bulletins.  Navigate there from Applying/ asylum support - http://www.ind.homeoffice.gov.uk/applying/asylumsupport/ .

The Asylum Support Tribunal website http://www.asylum-support-tribunal.gov.uk has useful information including appeal forms and appeal decisions. 

The Asylum Support Appeals Project (ASAP) provides advice to agencies and refugee community organisations on asylum support/community care cases.  They also can provide representation at the Asylum Support Tribunal.  They have a website where fact sheets and information on asylum support can be downloaded: www.asaproject.org.uk.
LAG handbook ‘Support for Asylum-seekers – a guide to legal and welfare rights’ 2nd edition, July 2004, for advisers who are regularly advising on asylum support has all the legislation and guidance and a detailed explanation of how the system works and case-law. 

Legal Action monthly magazine has an update on asylum support developments usually published each January and June.

Asylum-seekers entitlements table

ADULTS/FAMILIES

	Category
	Status
	Entitlement
	Provider
	Type of Support

	Recently arrived asylum-seeker
	Arrived in UK lawfully or unlawfully, not yet claimed asylum
	If able-bodied, no right to housing or support until makes asylum claim at Asylum Screening Unit. If pregnant or clear care needs can access emergency overnight accommodation.
	none
	none

	Asylum-seeker
	Recently arrived and claimed asylum on arrival 
	Emergency accommodation for household under s98 initially.
	BIA/National Asylum Support Service (NASS)
	Full-board in Induction centre/ hostel

	Asylum-seeker
	Entered UK unlawfully eg in lorry or on fake passport and then claimed asylum ‘in-country’ i.e. after arrival. No child/ special needs.
	Section 55 means they must show that they claimed asylum as soon as reasonably practicable. Or they must show support is needed to avoid a breach of their human rights eg they are homeless.
	BIA/NASS or none
	Ordinary NASS support and accommodation (see below). NASS usually refuses support if applicant stays with friends and claim cash only support.

	Asylum-seeker
	Has made first claim for asylum or under article 3 Human Rights Convention and awaiting decision. Able-bodied/ no care needs.
	Support under s95 Immigration and Asylum Act 1999 until final refusal of claim or appeal. Covers asylum-seeker and any dependants
	BIA/NASS
	Cash of about 70% of income support rate for adults and 100% for a child Asylum-seeker may get cash only support and stay with friends or be dispersed.

	Asylum-seeker with care needs
	Has made first claim for asylum or under article 3 Human Rights Convention and awaiting decision. Has a care need due to a disability, long term health need, old age mental illness 
	Accommodation under s21 National Assistance Act 1948
	Local Authority Social Services
	Normally accommodation and full board or vouchers. A carer if needed.

	Rejected asylum-seeker with child
	Asylum claim has been refused and there is no outstanding appeal. Asylum-seeker living with a child who was born before claim or appeal finally refused.
	Family normally continues to receive support under s95 Immigration and Asylum Act 1999. But in 2005, the government withdrew support from 113 families under a trial of section 9 Asylum and Immigration (Treatment of Claimants, etc) Act 2004. This ended support if a parent would not go home after their asylum claim was refused.
	BIA/NASS
	Accommodation and cash support continue unless section 9 applies.

	Rejected asylum-seeker no child at time of asylum claim
	Asylum claim has been refused and there is no outstanding appeal. Able-bodied/ no care needs. No children born before date of final refusal.
	Support continues until 21 days after final decision/ appeal. After that no support unless qualifies for section 4 support (see next box)
	None
	

	Rejected asylum-seeker no child at time of asylum claim
	Asylum claim has been refused and there is no outstanding appeal. Able-bodied/ no care needs. No child born at date of final refusal. Unable to travel home because physically unable to travel (eg late stage of pregnancy), or BIA says no safe route, or they have applied for a judicial review of the asylum appeal decision, or they have made a fresh asylum or human rights claim which has not yet been recorded by BIA or they are taking reasonable steps to leave the UK
	‘Hard case’ support under section 4 Immigration and Asylum Act 1999
	BIA/ NASS
	Board and lodging or shared room in private rented accommodation plus £35 per week supermarket vouchers. No cash. Can apply for baby things, clothes, travel etc.

	Rejected asylum-seeker
	Asylum claim/ appeal refused. Have care needs. Applied for asylum on arrival in the UK.
	Accommodation under s21 National Assistance Act 1948
	Local Authority Social Services
	Accommodation and cashless support continue

	Rejected asylum- seeker with care needs
	Asylum claim/ appeal refused. Have care needs. Applied for asylum in-country.
	None unless can show accommodation needed to avoid a breach of human rights. If claim refused and no fresh claim, Social Services may argue applicant should go home to avoid human rights breach.
	None
	None

	Rejected asylum-seeker has made fresh claim
	Asylum claim/ appeal refused. Has made fresh asylum claim. No child during original claim/appeal.
	Section 4 support until/ unless BIA agree to ‘record’ the fresh claim ie accept it is sufficiently different from original claim. Once it is recorded, applicant become asylum-seeker with right to ordinary NASS support or Social Services support if care need.
	BIA/NASS/ Social Services
	


UNACCOMPANIED ASYLUM-SEEKING CHILDREN

	Category
	Status
	Entitlement
	Provider
	Type of support

	Unaccompanied asylum-seeking child under 18
	 Has claimed or is about to claim asylum
	Support under s20 Children Act 1989
	Local authority Social Services
	Should be designed to meet child’s needs eg foster care if under 16, supported hostel if 16/17.

	Previously unaccompanied asylum-seeking child 18 or over
	Asylum/ human rights claim outstanding
	Support under s95 Immigration and Asylum Act 1999 until final refusal of claim or appeal. Children Leaving Care help under s23 Children Act. If they were granted leave to remain until 18 and applied for a ‘variation of leave’ before 18, their existing support should continue which could be mainstream housing and benefits.
	BIA/NASS and/or Social Services/ or Department of Work and Pensions Local Authority Housing Services
	Accommodation and cash

	Rejected previous unaccompanied asylum-seeking child 18 or over
	Asylum/ human rights claim/ final appeal refused
	None unless can show support needed to avoid a breach of human rights eg if a fresh asylum claim has been made or applicant is unable to travel home or unless claimed on arrival and has temporary admission (see adults above)
	
	

	Successful previous unaccompanied asylum-seeking child 18 or over
	Asylum/ human rights claim accepted and leave to remain granted
	Housing as a homeless person, social security benefits, right to work. Children Leaving care help.
	DWP/ local authority
	Suitable housing, social security benefits, Social Services assistance



