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“Refugee” – A legal definition
Refugee is a legal term used to describe a person who fulfils the definition set out in the Geneva Convention of 1951 relating to the status of refugees.  The Geneva Convention contains the internationally recognised definition of a refugee, and this definition is applied by all countries who have signed the Convention, including the UK.

The Convention says that in order to be recognised as a refugee a person has to show that:

“Owing to a well-founded dear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is outside his country of nationality and is unable or, owing to such fear is unwilling to avail himself of the protection of that country; or who, not having a nationality and bring outside the country of his former habitual residence as a result o such events, is unable or, owing to such fear is unwilling to return to it.”

This definition can be broken down into various parts.  In order to make a successfully asylum application you will need to show that each of the parts apply to you.  If you cannot show that all the different parts apply to you then you will not be able to make a successful application.

Well-founded fear – this means that you must be genuinely afraid of return to your country of nationality or habitual residence, and that fear must be what any ordinary person would fear when considering the information available about the situation in the country of origin.  The fear must be viewed in context.

Persecution – there is no definition of “persecution” in the Convention itself, but we understand it to mean a threat to the person’s life or freedom, or other serious human rights violations.  It can also be the result of a series of less serious elements which taken together form a pattern of treatment which amounts to persecution.  Discrimination alone will not necessarily amount to persecution, but if the discrimination makes it very difficult, or even impossible for you to earn a living, practice your religion or access normally available benefits such as education, then it may amount to persecution.  Fleeing prosecution for a criminal offence will not ordinarily amount to persecution, unless the law in the country of origin is discriminatory or is applied in a discriminatory manner.

For reasons of race, religion, nationality, membership of a particular social group or political opinion – The are known as the “Convention Reasons”.  Unless the persecution suffered falls within one of these definitions, you are not a refugee, even if you have been persecuted or severely ill-treated.  If all of the other parts of the definition apply to you, but this one doesn’t then you may be able to make an application for Humanitarian Protection.

Is outside the country of nationality – this is a vital ingredient.  You cannot be a refugee whilst still in your country of origin.  You have to escape your country and apply for asylum in another country in order to fall within the definition in the Geneva Convention.  A person who has more than one nationality must show that she satisfies the definition of a refugee for each country of which he holds nationality. 

Is unable or, owing to such fear is unwilling to avail himself of the protection of that country – For you to be unable to obtain protection from your country of origin, there has to be something beyond your control which prevents you from doing this, for instance civil war or other disturbance, or because the authorities of the country of origin have refused your request for protection.  If you are unwilling to avail yourself of the protection of your country of origin you must be unwilling as a result of your well-founded fear persecution for a Convention reason, and so this refers back to the earlier part of the definition.  In order to be successful you will have to show that the danger to you exists everywhere in your country, and there is nowhere safe for you to go.  If there is somewhere in your own country where you could be safe then the Home Office will state that you should seek protection there, before seeking protection outside your country of origin. 

If this definition applies to your circumstances then you should notify the Immigration and Nationality Directorate (also known as the Home Office) that you wish to apply for asylum.

You should seriously consider obtaining legal advice from a solicitor or other qualified legal adviser before making your application to ensure that you put forward correct information.

HUMAN RIGHTS CLAIMS

If your situation doesn’t fit within the definition of a Refugee set out above, but you fear that you will be killed or seriously harmed if returned to your country of origin, then you should make an application to remain in the UK on human rights grounds.  The application will be made under Article 3 of the European Convention on Human Rights 1950.  Article 3 prohibits torture, inhuman and degrading treatment, and prevents the UK from removing someone from the Uk and sending them to a country whether they would suffer: 

Torture – deliberate inhuman treatment causing very serious and cruel suffering.

Inhuman treatment/punishment – Treatment/punishment that causes physical and mental suffering.

Degrading treatment/punishment – Treatment that causes the victim to feel fear, anguish and inferiority capable of humiliating and debasing the victim and possibly breaking his or her physical or moral resistance.
In order to make a successful application you will again have to show that your fear of this kind of treatment is well-founded, that there is a serious risk of ill-treatment as described above, that the authorities in your own country cannot and will not protect you, and that there is no part of your country which is safe.

Even though you may not qualify for asylum, the way to raise a Human Rights claim is to make an asylum application and inform the Home Office of the reasons that you fear return to your country.  They are required to consider your human rights when they look at your asylum application.  There is no charge for this application.  The procedure for doing this is set out below.
APPLYING FOR ASYLUM

Once you have notified the Home Office that you wish to apply for asylum, they should make arrangements to interview you about your asylum application.  If you do not speak English, or you prefer to communicate in a language other than English then you are entitled to have an interpreter present during the interview.  The interview will usually be split into two parts.  The first part is a “Screening Interview” where your personal details are taken, and you are asked about how you travelled to the UK.  The second part is called a “Full Asylum Interview” and you will be asked about why you fear returning to your country of origin.  It is important that you explain all of the events that occurred which led you to run away from your country.  If you leave anything out, this may later be used against you, and so it is up to you to make sure that you tell the Immigration Officer who interviews you everything that happens.

You can put forward any other evidence in support of your application.  The sorts of evidence that you can put forward are:

Medical evidence – if you have been tortured or physically or mentally abused, then you may have ongoing mental or physical health problems, or you may have scarring which can be recorded by a doctor.  In this case it is advisable to send a medical report to the Home Office as proof of this.

Evidence of arrest or court proceedings in your country of origin – if you have been arrested or prosecuted and this is part of your fear, then you should, if possible, provide the original arrest warrants or letters from the court to the Home Office.  If these are not in English they will need to be translated.

You can put forward any other evidence including photos, newspaper articles, party membership cards (if you belong to a political party), birth, marriage or death certificates.  You can also send in a full written account of what happened to you.  If you have a lawyer acting for you they will usually help you to do this.  It can be very helpful as it allows you to tell your whole story in your own words.

Once you have put forward all the evidence in support of your case, the Home Office will look at the evidence and make a decision on your case. 

WHAT DECISIONS CAN THE HOME OFFICE MAKE?

The Home Office can make one of the following decisions:

1. To allow your asylum application and recognise you as a refugee

2. To refuse your asylum application, but allow you to remain in the UK on Human Rights grounds

3. To refuse your application and refuse any other kind of permission to remain in the UK

If you are recognised as a refugee you will be given permission to remain in the UK for 5 years.  During that time you will have the same entitlements to work, benefits, housing, education and health care that a UK national has.  Shortly before your refugee status expires you will have to apply for permanent residence, and at that stage your application will be reviewed.

If your application is allowed on human rights grounds then you will be granted either Humanitarian Protection or Discretionary Leave to Remain in the UK.  This will depend on the reason why your application was granted.  If your application was granted because although you do not fit within the definition of a refugee, you would be at risk of torture, inhuman or degrading treatment if returned to your country of origin, then you will be given Humanitarian Protection.  If your application is allowed for any other human rights reason, or if you have serious criminal convictions, then you will be granted Discretionary Leave to Remain.

If you are granted Humanitarian Protection you will be given permission to remain in the UK for 5 years.  During that time you will have the same entitlements to work, benefits, housing, education and health care that a UK national has.  Shortly before your Humanitarian Protection expires you will have to apply for permanent residence, and at that stage your application will be reviewed.

If you are granted Discretionary Leave to Remain in the UK you will be told how long you are able to stay in the UK for.  This will be for a period between 6 months and 3 years.  If you have been convicted of a serious criminal offence it is likely that you will be granted 6 months leave to remain, and your leave will be reviewed every 6 months.  You will not be allowed to apply for permanent residence until you have spent 10 years on Discretionary Leave, and even then the Home Office may refused to allow you to remain permanently.

Most other people granted Discretionary Leave will be granted 3 years permission to remain in the UK.  When this 3 year period is about to expire, you will need to apply for a further 3 years.  At the end of 6 years with Discretionary Leave you can apply to remain permanently.

Will criminal convictions affect the kind of status I get?

As explained, when your application is allowed on Human Rights grounds, criminal convictions may lead to you being granted Discretionary Leave to Remain instead of Humanitarian Protection.

In asylum claims, minor criminal convictions should not have any effect.  However, if a person has committed a serious offence she may be excluded from the protection of the Geneva Convention.  This can lead to refusal of asylum, or to refugee status being withdrawn where it has previously been granted.  This does not always happen, but you should seek legal advice if you have committed an offence for which the sentence is 2 years or more, as it is possible that the Home Office may consider this serious enough to withdraw your refugee status, or exclude you from protection.

What happens if my application is refused?

If your application for asylum is refused, then you will have a right of appeal to the Asylum and Immigration Tribunal where an Immigration Judge will consider whether the Home Office decision to refuse you was in accordance with the law.

There are some countries in the world which the Home Office has designated as largely safe.  People from those countries, or certain types of people from those countries may be required to make their appeal after they have been removed from the UK.  For instance, men from Nigeria will usually be expected to return to Nigeria to appeal.

If your application is refused you should seek legal advice if you haven’t already done so, as appeals usually need expert preparation.  There are two things that you should bear in mind:

1. If you are detained when your application is refused, you will only have 5 working days in which to appeal

2. If your legal adviser is assisting you through the Controlled Representation Scheme (this is often called “Legal Aid”) then they will only be able to represent you for free at your appeal if they think that your case has a chance of success.  Your adviser should explain this to you.
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