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Written Evidence of the Anti-Trafficking 

Legal Project (ATLeP) to the Home Affairs 
Committee Inquiry into Human Trafficking

Including Joint Submission to the Inquiry of 

ATLeP and the Advice on Individual Rights in Europe (AIRE) Centre on EEA nationals and Trafficking
Introduction

1. The Anti-Trafficking Legal Project (ATLeP) is an informal network of practitioners who advise, represent and support victims of trafficking and other vulnerable people.
2. ATLeP was set up in September 2006 by a number of barristers and solicitors experienced in representing victims of trafficking and other vulnerable women and child victim cases.  The project was set up in order to share our expertise, to exchange and make available useful resource materials and help develop good practice within the legal sector in dealing with vulnerable clients.  The founding members were responding to concerns raised by voluntary sector organisations about the difficulties which these traumatised clients experienced in finding and receiving appropriate legal advice and representation.  ATLeP members were very conscious of the working context in which trafficking cases are adjudicated - the severe legal funding constraints, the loss of experienced practitioners who were no longer prepared to continue doing unprofitable, publicly funded immigration legal work and the need to ensure that younger or less experienced practitioners were helped and supported to undertake this demanding representation work. 
3. As part of its activities, ATLeP has run training classes for immigration practitioners on legal and medical issues affecting victims of trafficking. We have also designed courses for voluntary sector practitioners (non-lawyers) who work with or come into to contact with victims of trafficking.  ATLeP has produced research guides for immigration practitioners representing victims of trafficking, comprising relevant country information, medical literature and expert contacts.  ATLeP has also undertaken research and made submissions on policy matters:  on legal funding and costs and on the inappropriate use of Super Fast Track procedures and detention procedures for victims of trafficking. The members of ATLeP have considerable and extended experience representing trafficked and vulnerable immigration clients. As part of our representation we develop a close working knowledge of the recruitment, experiences, emotional traumas, sense of shame and the skill base of our clients. We are well placed to assist the Committee on certain of the issues identified for this inquiry.
4. ATLeP also submits evidence on the trafficking of EEA nationals in collaboration with the AIRE centre (Advice on Individual Rights in Europe, 17 Red Lion Square, London WC1R 4QH, tel: 020 7831 4276).  The AIRE Centre is a legal charity founded in 1993 to ensure that vulnerable and marginalised individuals are able to exercise in practice the rights they have in theory under European law.  The AIRE centre specialises in providing free legal assistance under all aspects of European law, including the European Convention on Human Rights, the European Social Charter, the European Convention Against Trafficking Human Beings, the EU treaties, and European Union legislation governing the free movement rights of European Economic Area citizens and their family members.  The Centre works with all groups, with a focus on the special needs of migrants, women, children, ethnic minorities, and LGBT people.  
Executive Summary

5. ATLeP has read and fully endorses the submissions to the enquiry made by the Immigration Law Practitioners Association (ILPA) and ECPAT.  In this submission, we develop some of the issues raised in those submissions. For the assistance of the Committee we have included case studies from our specialist practice and provide additional information based on our casework.

6. In collaboration with the AIRE centre we also comment on the trafficking of EEA nationals in the UK.

7. Our submission is relevant to  the following terms of reference: 

· The difficulty of finding those who have been trafficked when they are normally too frightened to complain to the authorities; 

· The treatment of those who have been trafficked but have no legal right to remain in the UK including the requirements imposed by the Council of Europe Convention on Combating Human trafficking; 

· Co-operation within the EU (including Europol);
· Effectiveness of the co-ordination between public authorities in the UK (Home Office, FCO, police forces, Serious Organised Crime Agency, Border and Immigration Agency, social services).

Case Studies

8. We outline here typical case studies of clients represented in their immigration appeal in the UK by ATLeP practitioners. These cases are illustrative of the issues arising in casework undertaken by specialist ATLeP practitioners.

Case Study A

9. A was a young woman trafficked to the UK from East Asia and forced to work in a brothel which was later raided by the police.  She was detained at Oakington detention centre for 10 days until released for the purpose of obtaining a medical report.  She was recovered by her ‘pimp’ on release and forced back into prostitution. She was apprehended in a brothel again by the police and again was detained in Oakington for 10 days.  A’s asylum claim was refused without reference to any of the trafficking issues raised in her case. Her lawyer encouraged A to report her abuser to the police.  No interpreter was provided and no ongoing investigation was conducted by the police.

10. A’s asylum appeal was dismissed.  The Immigration Judge hearing the case shouted at A during the appeal hearing and held that A came to the UK willingly. This finding was made notwithstanding contrary evidence in four medical reports and one expert country report submitted in her case.  Following this decision, A attempted suicide and was hospitalised.  Her lawyer lodged a permission application for reconsideration of the appeal which was granted. A disclosed to her lawyer, prior to the reconsideration hearing that she was still subject to abuse and still being forced into prostitution. The case was again referred to the police who did not investigate the matter further.  A again attempted suicide.  At the reconsideration hearing A’s credibility was accepted, the expert and country evidence was considered and accepted and her asylum appeal was allowed.

11. A’s experiences of the appeal system compounded the trauma of her sex trafficking. She was repeatedly interviewed by police and her account discounted or disbelieved. She was twice detained and had at least three interviews with Home Office officials in detention; gave evidence and was cross-examined at length at two appeal hearings. She had interviews with her lawyer, three doctors, repeat examinations and consultations concerning her suicide attempts. She was not provided with protection against her traffickers and pimp. On each and every occasion and with each and all professional she was required to retell and relive her story. The scepticism she encountered from certain professionals left her profoundly depressed and suicidal. Her case experiences are common.

Case study B

12. B was a victim of childhood abuse; she ran away from her home and as a street child was picked up by traffickers and trafficked into forced prostitution in two European countries before escaping the traffickers with the help of a client who assisted her to enter the UK. It is relatively common for younger trafficked women to be assisted to escape in this way by sympathetic clients. 

13. B was stopped at the airport and admitted that the passport that she was carrying was fraudulent.  She explained that she had been forced into prostitution in Europe.  B indicated that she was fearful of return to her home country. Notwithstanding her statements indicating a desire for refugee protection B was arrested, detained and charged with passport offences.  She was advised by a duty criminal solicitor to plead guilty and was held on remand in a prison for approximately three months.  With the help of other inmates she wrote a letter to the Judge explaining her experiences as a victim of trafficking.  The judge made an order for her unconditional discharge.  B was then transferred to Oakington Immigration Removals Centre where she was detained as an immigration offender.

14. B was hospitalised in Oakington owing to her poor physical and mental health.  Her asylum claim was refused and certified as clearly unfounded.  This decision carried no in-country right of appeal.  The decision to certify her case as clearly unfounded was challenged by her lawyer by way of judicial review in the High Court.  The Home Office withdrew the certificate and issued a new refusal decision which gave her an in-country appeal right.  B appealed against the refusal of asylum and her appeal was allowed on the grounds that her removal would breach article 3 of the European Convention on Human Rights. 
15. Again this case has many typical features which we see in trafficking cases. ATLeP members have all had clients subjected to prosecutions arising from their trafficking offences, including the case of a child trafficking victim sentenced to a term in a youth offender centre for her use of false travel documentation to escape from her traffickers.  We frequently have to bring or threaten judicial review to ensure they have in-country appeal rights. Many of our clients serve terms in prison or immigration detention.  All of them are seriously adversely affected by such experiences.  In this case, but for the intervention of her lawyer, this young woman in need of humanitarian protection would have been returned to her home country.  With the diminished availability of experienced immigration lawyers to deal with these cases, we expect many similar young women will be returned summarily in like fashion in future. 

Case Study C

16. C was a young Nigerian woman. She was apprehended by Police during a raid on a brothel.  She claimed asylum. She was immediately detained within the Fast Track system at Yarl’s Wood Immigration Detention Centre and was appointed a solicitor through the duty scheme.  The solicitor suspected that C had been trafficked and arranged for a case worker from the Poppy Project to attend the detention centre. The case worker was unable to attend before her scheduled asylum appeal. 

17. At the Fast Track hearing C disclosed to her barrister that she had been trafficked and was forced to work in the brothel. She became very distressed when speaking of her case and in view of her severe distress the barrister considered it inappropriate to take further instructions.  The barrister applied for the case to be taken out of the fast track system or for the case to be adjourned for the Poppy Project worker to assess whether C presented as a trafficked victim.  The Immigration Judge refused the applications stating that C ‘chose to be a prostitute’.  On advice from her barrister, C did not give evidence; her asylum claim was dismissed. The following day the Poppy Project worker interviewed C at Yarl’s Wood and gave her opinion that C was a trafficking victim. The case was appealed; the Home Office withdrew their initial decision letter, and is re-considering the matter. C was released from detention. 

18. We would note that our trafficking clients frequently encounter prejudice, hostility and occasional direct abuse from immigration judges. ATLeP lawyers have recorded an immigration judge who dismissed an appeal with the comments that ‘this country has more than enough prostitutes’; another who held that the sex trafficking of a 14 year old Vietnamese girl could not constitute persecution. Trafficking victims are frequently held to have ‘chosen’ their prostitution. Their risk of re-trafficking on return is discounted on the endlessly recited assumption that the young women will be more alert to traffickers in the future.
Case Study Observations

19. These examples refer to young women trafficked to the UK for sex work. While these are the most common trafficking case types, it is important to identify the case issues arising with other trafficking profiles.
20. ATLeP is particularly concerned to highlight the problems for children trafficked to the UK – on occasion for domestic work (akin to slavery), for sex work, cannabis cultivation or begging. The first difficulty for such applicants is to be accepted as children.  As noted above, all of our trafficking clients undergo repeat, stressful interviews concerning their experiences.  For children these interviews are compounded by repeat age assessment interviews.  It is not unusual for our child clients to have some 20 interviews with different professionals – many of them insisting on a repetition of the same case history.  Few of the professionals acknowledge or work to minimise the stress of such procedures.  Clients frequently confide that they were sick after their interviews; they experience a return of depression, relive their traumas and often self-harm.  These abusive processes are particularly inappropriate for children.  It is in this context that our clients react so strongly to (and frequently self-harm) as a response to scepticism and disbelief from police, social workers, immigration officers and judges. 
21. Domestic labour trafficking cases are often overlooked and the abuse suffered by such victims discounted. In our experience these (often young) clients are severely traumatised.  They have frequently been forced to work very long hours, have been hired out to other employers, frequently sleep on a floor, are given insufficient food, beaten and abused.  As this abuse is a daily experience often over several years and can be experienced by children from about 9 or 10 years of age, they emerge  frightened, compliant and devoid of self-confidence. We know of no case in which social services or the Home Office directed an investigation of their employers.  The ECHR found in a French case of child domestic servitude (Siliadin v France, Application no. 73316/01, 26 July 2005), in which the employers had been prosecuted for abusive work practices, that notwithstanding such prosecution, the French authorities were in breach of their obligations pursuant to Article 4 of the ECHR to establish a criminal-law machinery which penalised effectively those guilty of enforcing the servitude of such children and deterred others.  Our case experiences would indicate that the UK is not complying with this obligation.


Identification and treatment of victims of trafficking in the UK

22. The BIA has produced an excellent guidance note on trafficking, somewhat hidden in its Operational Enforcement Manual (OEM) at Chapter 42 entitled “Identifying Victims of Trafficking for Sexual Exploitation’.  Amongst other guidance the note advises immigration officers:

“During Operations enquiries into whether a person is a victim of trafficking should take precedence over enquiries into the individual’s immigration status.  Officers should be aware that victims of trafficking for sexual exploitation are likely to be classified as vulnerable persons and detention will not normally be appropriate Officers should refer to 38.10 of the OEM when considering detention….

Officers are advised to deal with such individuals in a professional and sensitive manner and should be aware that the individuals concerned may be extremely vulnerable. …

It is likely that individuals will have been isolated from their family circle/friends and living in an unfamiliar country/area.  As a result, in addition to possible feelings of fear and intimidation they may feel dependant upon their controllers.  Individuals may on initial contact exhibit an unwillingness to cooperate with authorities, especially if they are in the presence of their controllers or around other victims. In addition many victims may not understand the concept or think that they are victims of trafficking…

Be aware that victims of trafficking may suffer a wide range of health, mental health, psychological and physical problems.  Look out for signs of distress or physical injury and watch for signs of drug/alcohol abuse and associated unusual behaviours.

Victim’s participation in any future proceedings will often depend on their psychological, emotional, physical and mental health.  It is important to ensure that the appropriate physical healthcare and psychological support is provided to these individuals….”

23. Some years ago, the Home Office with ECPAT, and with West Sussex Social Services and others developed trafficking profiles to assist them to spot and refer possible child trafficking victims on their arrival at ports. Numbers of child trafficking victims are still identified in this way and properly referred to social services.  Some adult trafficking victims are also identified at port or screening and referred by the BIA to the Poppy project. These cases are supported and the victims protected.  Our submissions are directed to the cases which are missed or which are identified but not referred to any protective service.  In our experience the monitoring of potential trafficking victims at port appears to be less vigilant than five years ago and the victims, even if identified, are less likely to be referred to protective services.  As our examples of recent cases reveal, these applicants are too often detained, prosecuted or simply left to struggle in NASS accommodation where they remain vulnerable to their pimp or trafficker. 

24. We support the approach outlined above in the OEM.  The difficulty is that the OEM is not followed in practice.  It is certainly not followed by all enforcement officers.  It should also be reproduced and given greater prominence as guidance/training for case officers and adopted by immigration judges.  Our experience representing victims of trafficking in their legal cases for protection indicates that despite the government’s stated commitments to this vulnerable group, the identification and treatment of victims of trafficking in the UK continues to fall far short of the guidance in practice, placing victims in danger of further exploitation, abuse and re-trafficking.

25. We highlight particularly the treatment of victims of trafficking who have recourse to the asylum system for protection under the Refugee Convention and European Convention on Human Rights, currently the only forms of protection available to victims of trafficking in the UK.  

26. We believe that such claims should never be part of the Fast Track system as in Case Study C.  Following this case, the Home Office amended their suitability criteria to exclude from the Fast Track those cases where there is evidence from a credible source such as the Poppy Project showing the appellant to be a trafficking victim.
  We believe that this does not go far enough.  

27. Recently, and in a case post-dating this amendment to the Fast Track suitability criteria, an ATLeP practitioner represented a 17+ year old in the fast track system where there was credible evidence that she may have been trafficked to the UK as a child.  At this point, she was identified as an unaccompanied child asylum seeker although not as a victim of trafficking.  Social services had suspicions that D may have been trafficked and sent D for sexual health screening as they identified her as a victim of child sexual abuse.  Despite this, on turning 18 years old, D was detained within the Fast Track system at Yarl’s Wood.  On the day of the appeal, D disclosed further detail of physical and sexual abuse. The immigration judge refused to release D when these instructions were related by the lawyer, instead insisting that a psychiatrist examine D to ascertain if she was truly a victim of child sexual abuse. The judge refused to accept a letter from a doctor confirming the STD health screening arranged by social services, stating that this did not prove matters.  Whilst in detention awaiting the appointment with a psychiatrist, D collapsed and required medical treatment. Following submission of the psychiatric report, D was released from detention by the Home Office.  

28. The Fast Track system is deemed by the Home Office to apply to ‘straightforward’ cases.  This sets a suitably low threshold to exclude complex cases, such as these cases where the applicant is a trauma victim and manifesting symptoms of distress consistent with such trauma. It is a matter of concern to ATLeP that trauma and trafficking cases are still referred to the Fast Track system and that we must battle so hard to have such cases removed from this appeal track. The Fast Track system is incompatible with the Council of Europe Convention on Action Against Trafficking in Human Beings which creates a reflection period where no enforcement should be taken against a victim
.  This time scale is inconsistent with both the Fast Track timetable (decisions to be taken within a week) and the New Asylum Model (initial decision between 11 and 20 days). The UK Action Plan on Tackling Human Trafficking
 fails to recognise this in relation to implementation of the Convention.  

29. We also strongly submit that claims involving issues of trafficking should never be certified as clearly unfounded as in Case Study B. Such certification denies them an in-country appeal and proper, independent adjudication of their risks on return.  We further submit that the certification of cases on the basis of nationality, which leads to fast track determination procedures, detention and summary removal, also denies victims from these countries the opportunity to be identified as victims of trafficking and for these issues to be adjudicated.  We note that the list of countries of origin from which asylum claims must be refused and certified as clearly unfounded unless the Secretary of State is satisfied otherwise include Albania, Moldova and Ukraine, all of which are significant source countries for sex and labour trafficking in persons
.

30. ATLeP members are currently dealing with a the case of a 14 year old African child whose asylum and human rights claims have been certified as clearly unfounded and who is set for summary removal to her home country.  The Home Office deem the case unfounded as the trafficker bringing her into the UK was detained and prosecuted and is said to be no threat.  This discounts the network involved in her trafficking.  The Home Office also state that there are ‘suitable arrangements’ for her care in her home state from a government agency set up as an anti-trafficking unit.  This assertion is maintained despite credible country and expert reports that the home government has made only ‘modest efforts’ to give protection and rehabilitation to victims; that their shelters for returning trafficking victims are inadequate and at best available for the briefest possible period, that the government agency’s ‘expressed priorities’ are to return trafficked women to their families (this child was trafficked via her family) and that there is a high rate of re-trafficking for victims who are returned. This case is not atypical; ATLeP members report other instances of child trafficking victims whom the HO has tried to summarily remove.  This and other cases show clearly the low priority afforded to protection and the culture of denial and summary processing and removal that operates for too many trafficking victims in BIA.  ATLeP members are all to conscious that we intervene in only a small proportion of cases and that our case examples should be taken to show others are not defended and are removed into risk. 

31. We are also deeply concerned about the failure to afford appropriate protection and grant leave under the Refugee Convention and Human Rights Act at the first decision stage of the asylum process.  As illustrated above, many victims of trafficking are only granted leave to remain following a first appeal or further appeals against the initial refusal of asylum in protracted processes before the asylum courts.  The impact of these protection failures on this extremely vulnerable group of clients should be recognised: self harm, suicide attempts and hospitalisation including sectioning on mental health grounds are all too common in our experience.  And the fear and insecurity provoked during the process may increase the control exerted by a trafficker or abuser with the risk of further exploitation and re-trafficking.  

32. We stress that particular care should be taken in decisions on trafficking cases and that improvements to the quality of initial decision-making are required to ensure that victims of trafficking are protected from further abuse. ATLeP members are regularly involved in cases where decisions are made which are clearly wrong in law.  The delay in rectifying these mistakes leads to further traumatisation for these vulnerable victims. The system of decision-making and adjudication can and does operate as abusive itself.  Lawyers deal with the culture of denial by seeking medical and expert evidence to corroborate the client’s case but each layer of inquiry is experienced by the client as a further occasion when he/she must retell and relive their traumas. This becomes abusive.  Social science literature refers to it as ‘systems abuse’.

Access to legal advice

33. We are extremely concerned by the difficulties in accessing legal advice, particularly in light of the protection failures outlined above.  We are regularly contacted by victim support organisations who are unable to access good quality specialist legal advice for their clients because, despite making sometimes a dozen telephone calls, they are told that the solicitor firms involved have no capacity.

34. We are also regularly contacted by support organisations who are concerned that their clients are being incorrectly advised.  Even without delving into the full facts of the cases involved, we often identify that these clients are receiving incorrect advice.  

35. This highlights to us the need for specialist experienced legal advice.  Although ATLeP is providing training and case resources for lawyers, we are concerned that there are still major gaps in service provision.

36. One of the biggest problems relates to the introduction by the Legal Services Commission of a fixed fee system for funding immigration and asylum advice, which sets a fixed fee for representation in a case regardless of the type of case or work involved.  ATLeP practitioners find that work on cases involving trafficking victims exceeds the fixed fee level set.  We believe that solicitors are not taking on many of these cases because they are so labour intensive and their work will not be remunerated.  Although the fixed fee regime has an ‘exceptional’ category where cases are taken out of the fixed fee system if they meet the required threshold, the exceptionality assessment is made at the end of the case; solicitors must carry the risk that the threshold is not met, in which case their additional work is unpaid. To reach the “exceptional” threshold requires casework costs of three times the total fixed fee level for both first stage (legal help) and appeal (controlled legal representation) which will be reached in a minority of cases despite the level of work involved in the preparation of trafficking cases.
37. Trafficking cases involving vulnerable trauma victims are a particular case type which lose from the fixed fee funding model.  Solicitors do not want to take them on as they will always involve work that will not be remunerated.  Many of them, on our analysis, will cost 2½ times the fixed fee, but not the three times limit.  The 2½ times excess will be undertaken gratis by solicitor and barrister.  There are no firms, no matter how dedicated to this work, who can continue to take on such clients and continue to be viable. 

38. The funding regime as current from October 2007 has at present excluded the following categories from the graduated fee scheme:

· Where an asylum claim was made before 01/10/2007;

· Fresh claims for asylum made after 01/10/2007 where the original asylum claim was made before 01/10/2007;

· Non-asylum cases not made before 01/10/2007;

· Advice on the merits of an appeal under s103A, 103B or 103E Nationality and Immigration and Asylum Act 2002;

· Review and Reconsideration Applications;

· Bail applications;

· Advice solely in relation to form filling;

· Applications for legal aid certificates and pre-action work before the issue of the certificate (including compliance with the pre-action protocol);

· Advice prior to attendance to the ASU where the case does not extend beyond the ASU;

· Unaccompanied asylum-seeking children;

· Exceptional cases
.

39. In the consultation paper, ‘Reviewing the responses to “Legal Aid: a sustainable future”’
, trafficking victims were flagged up as vulnerable group of claimants meriting an individual category in their own right outside the graduated fee scheme. This suggestion was not adopted by the LSC. The Legal Service Commission’s rationale for identifying the separate category of unaccompanied asylum-seeking children, rather than absorbing these individuals into the “exceptional cases” category, is a rationale that should in ATLeP’s view be applied to trafficking claimants.

40. This rationale is set out in paragraph 8.64 of the LSC’s consultation paper, ‘Legal Aid:  A sustainable Future’ (13/07/06):

“8.64  We are concerned that despite being eligible for representation at the screening interview, many clients in this group fail to secure representation and that this leaves them more vulnerable to abuse, eg. Trafficking.  We are also concerned about whether all the appropriate legal remedies are being considered both during the asylum process and afterwards.  For example there will be occasions where it would be more appropriate for a case to be dealt with by a child care specialist than an immigration practitioner.  Similarly we are concerned that other social welfare issues, such as community care, are not considered.”

41. We support the LSC’s recognition that there is a need to protect vulnerable individuals against further trafficking in the UK, hence the categorisation of unaccompanied minors outside of the graduated fee scheme.  However, this does not go far enough in safeguarding the interests of trafficking claimants per se.  Trafficking claimants are an extremely vulnerable sub-group to be equated with unaccompanied minors. They also require specialist care and have additional social welfare and community care issues and legal remedies which require to be addressed.  Many of our trafficking clients are young adult women with children and have high support needs. 

42. The BIA Operational Enforcement Manual
 notes for example the care and time that can be required for interviewing trafficking victims who may be under the sway of their traffickers or too traumatised or ashamed to immediately disclose all relevant facts.  In our experience these clients frequently have extended dealings with police as witnesses; many of them have children and need social work assistance and without exception they suffer from trauma and depression.  All of these factors require experienced legal representation and extended time from the legal practitioner. Interviews are often interrupted due to client’s distress; we often refer the clients to psychiatrists or psychologists so that their accounts can be elicited by experts in a therapeutic setting.  This involves time and costs and the fixed fee does not allow for this. 

43. In ATLeP’s opinion trafficking claimants should be identified as a separate funding category outside of the fixed fee scheme. Unlike other asylum claimants, trafficking victims are usually not only fleeing their persecutors in their country of origin but are seeking protection from ongoing persecution and trafficking from within the UK.  It is well recognised that trafficking has close links with international organised crime. The reality of this particular persecution is that the claimant’s persecutors are more often than not located in the UK or have close links to UK-based criminal gangs. There are therefore additional and immediate protection needs within the UK which must be addressed, which may involve various agencies. 

44. The provision of immediate protection requires liaison outside the immigration jurisdiction. Often these cases require the input of the British police, Interpol, Police authorities in countries of origin or en route to the UK, Crime Prosecution Service, Social Services, medical and country experts.  Addressing the immediate protection needs of victims of trafficking requires detailed liaison with these other agencies. This process cannot be managed under the fixed fee scheme. 

45. The following case study E illustrates the need for early identification of trafficking victims, legal representation by competent specialists in this field, and active liaison between the police, social services, the Home Office and immigration practitioners to address the immediate protection needs of victims to avoid further exploitation of victims.  The support, oversight, liaison and representation are not going to be provided under the fixed fee limit and cannot realistically be expected to be borne as a fee risk in the uncertain search for exceptionality.
46. Case E was trafficked from Albania to Italy aged 14 and forced to work as a prostitute for a year.  She was arrested in Italy, removed to Albania and re-trafficked back to Italy.  She was trafficked to the UK for sex work when she was 15.  She managed to escape from her traffickers and claimed asylum.  She was refused asylum but granted 12 months discretionary leave as a minor.  

47. Placed in social services care and living in a shared house rather than foster care, she was traced by her trafficker who forced her back into prostitution. E was arrested at the age of 16 for prostitution but was warned by the police and released rather than identified as a minor being abused.  Social services became aware of the situation months later.  E was moved to different accommodation.  Social services intervention resulted in the identification of her Albanian trafficker, his arrest and removal from the UK.  E’s trafficker returned illegally to the UK; social services were alerted and E was placed in the POPPY Project for her safety. 

48. Despite representations from legal representatives and the POPPY Project, E was not interviewed about her asylum claim for almost a year.  Having entered at 15, her immigration case was resolved when aged 20 she was granted indefinite leave outside the rules through the Casework Resolution Directorate.  E who has been in the UK for four years cannot read and write any English and remains severely traumatised. 

49. A further consideration is the impact that contributing to the criminal prosecution of a victim’s traffickers will have on her/his asylum case.  Our experience shows that firstly the asylum application is often delayed or the appeal adjourned while the prosecution is completed, thereby adding casework and representation costs. Secondly, the process of the prosecution often changes or increases the basis of the victim’s need for international protection, for example where police have travelled to the victims’ home country to gather evidence, or associates of those prosecuted have been removed or have returned to the home country.  The legal representatives assisting with the immigration application will then require additional funding to take further instructions and present additional evidence in support of their clients’ claim for international protection. The case of SB (PSG, Protection Regulations, Reg 6) Moldova CG [2008] UKAIT 00002 (26 November 2007) whose asylum claim was dealt with following the criminal prosecution of her traffickers, required additional evidence from the police describing the interviewing of prosecution witnesses in Moldova to indicate the level and type of risk she would face if returned.  The casework costs would not have met the exceptionality test.  
50. It is clear that all of the above factors set these cases apart from mainstream asylum cases.  These cases cannot be accommodated simply as ‘exceptional’.  Such a residue categorisation does not deal with the issues in these cases.  As the exceptional payment is not assured and the debt may be carried by the firm, practitioners will be deterred and may be prevented by the firms from undertaking these cases.  The residue category does not provide the specialist legal representatives which these clients require.  The LSC has a commitment to protect particularly vulnerable applicants, is required to enhance the quality of legal skill and ensure that appropriately qualified and experienced practitioners are allocated to such clients.  These responsibilities are not met if these particular applicants are not identified as specialists for a distinctive funding client base. 
51. Lawyers are always open to the criticism that their claims for improved funding are self-serving.  This first instance immigration and asylum casework undertaken conscientiously is not done by lawyers concerned to make money but a committed core of experienced practitioners whose dedication and expertise should not be lightly jettisoned. The assistance given to trafficking victims has a direct effect on our own society.  This is a trade which cannot be discounted as an overseas problem. Trafficking victims are brought here because the market is here.  They are the commodities in that market.  Their traffickers are vigilant in recovering them because they represent money, an investment or ‘debt’.  Trafficking victims require experienced lawyers who can identify these victims, encourage their confidence, know the communication ropes to secure the cooperation of other agencies and advocate for appropriate protection here.  If the client is to be removed or wants to return home, immigration lawyers frequently assist to find safer arrangements for a client’s return.  Our submissions on this funding issue are directed not to our own remuneration but to the survival of a cohort of practitioners, whose loss would be keenly felt. 

EEA Nationals and Trafficking

This part of this evidence is the product of a collaboration between ATLeP and the AIRE Centre (Advice on Individual Rights in Europe, 17 Red Lion Square, London WC1R 4QH, 0207 831 4276). 
52. Certain categories of foreigners, particularly EEA nationals have the unconditional right to enter the United Kingdom and to reside for three months 
 and the right to reside here for longer if they meet certain conditions.
  Some EEA nationals have become the victims of trafficking.  As a consequence of their unconditional legal right to enter the UK on simple production of a passport identifying them as EEA nationals, there is very little chance of them being identified as trafficking victims at the border.  ATLeP and the AIRE Centre are particularly concerned about the situation of low-income EEA nationals – particularly nationals of the new Central and Eastern European EU states – who are victims of trafficking in the UK.  Indeed, ATLeP and the AIRE Centre believe that the mechanism which the UK has chosen to implement the EU legal framework governing the situation of nationals of the of new Member States may be instrumental in facilitating the  trafficking of vulnerable Central and Eastern European citizens, particularly young women and children. This part of this evidence elaborates those concerns.

A. A8 Nationals and Worker Registration

53. On 1 May 2004, all nationals of the eight Central and Eastern European countries (“A8 nationals”
) became EU citizens.  Since that date, they enjoy the same right to move and reside across the member States of the EEA that other EEA nationals enjoy. A8 nationals therefore enjoy the same rights as all other EEA nationals to reside in the UK as students, self-sufficient individuals, or self-employed individuals. 

54. However, the Accession Agreements permitted Member States to restrict A8 nationals’ access to their labour markets during an interim period.  Most of the original fifteen EU countries (“EU15”) barred A8 nationals from accessing the labour market.  The United Kingdom, under the Immigration (Accession and Worker Registration) Regulations 2004, permitted A8 nationals to move to the United Kingdom to take up employment.  However, the Regulations imposed a registration requirement under the Workers Registration Scheme (WRS).  With the cooperation of their employers (in the form of a letter proving the employment relationship), A8 national workers must apply within one month of beginning work to be registered under the scheme. The stated purpose of the scheme was to monitor the number of A8 nationals taking up this opportunity and also to attempt to place restrictions on their access to welfare benefits since the tabloid press had been greatly exercised by the prospect of the drain they might create on the benefit system.

55. The 2004 Regulations however provide only for employer sanctions (fines) for employing unregistered A8 workers; there are no formal sanctions foreseen in the Regulations for A8 workers who fail to register.  The AIRE Centre made a Freedom of Information request in December 2007 to the Home Office to enquire about statistics for the prosecution of employers under the 2006 Regulations (see attached).

56. There have been no prosecutions and no investigations under the employer sanctions provisions.  When unregistered A8 nationals are found during routine enforcement operations, the employers and workers are simply encouraged to sign up to the scheme.

57. Enforcement of the sanctions provided for in the scheme is so lax that the AIRE Centre recently dealt with a client who had been working for a local government agency since May 2004, but her employer had not drawn her attention to the need to  register until January 2008.  In its response to the Freedom of Information request, the Home Office made it clear that while no enforcement scheme exists to penalise workers who fail to register, those who fail to register suffer in certain key respects.

58. Those workers who fail to register lose out, because they are not then entitled to the same protections under UK employment law as registered and indigenous workers, and do not accrue time towards the 12 month qualifying period for a residence document.

59. A8 nationals pay the same tax and national insurance contributions as other employees but are denied the same access to benefits when their needs arise. 

60. The scheme therefore is enforced de facto only against the workers, who have no employment rights and in many instances cannot access the benefits to which similarly situated EEA and UK nationals would be entitled. 

61. A8 workers require their employer’s co-operation to register under the scheme, in the form of an employer’s letter. But this co-operation is not always forthcoming, even if the employer is duly paying the tax and NI required by law.  The workers themselves can do nothing to register themselves within one month of beginning work, as required by the Regulations, absent the co-operation of the employer.

62. ATLeP and the AIRE Centre are concerned that the WRS, with its one-sided approach to enforcement, has created significant opportunities for abusive labour practices and thus encourages the trafficking of A8 nationals for purposes of forced labour in the United Kingdom.  Unscrupulous individuals can easily trick A8 nationals into believing that legitimate work awaits them in the UK without fear of their victims’ encountering problems at the border, and then fail to register their workers and engage in unacceptable and frequently illegal labour practices without fear of legal action.  The AIRE Centre has been involved in cases where A8 nationals have not been able to take legal action to challenge egregious violations of the minimum wage and working time legislation.  We have also seen cases that appear to involve trafficking of A8 nationals.  Because the A8 workers we have dealt with fear physical violence from their employers and/or erroneously believe they will be removed from the UK, it is difficult to take instruction and bring cases forward.  For example, the AIRE Centre in January advised in a case involving a Lithuanian national in Northern Ireland who was promised legitimate work there and instead was subjected to exploitative labour, but who was afraid to take legal action.  Many A8 clients have also reported being threatened with deportation by their employers, even though such action is highly unlikely to be realistic given the procedural safeguards which exist against the expulsion of EEA nationals.

B. A2 Nationals and Worker Authorisation

63. When Bulgaria and Romania joined the European Union on 1 January 2007, like the A8 nationals they acquired all the general rights of movement and residence of other EEA nationals; however, EU Member States were given a similar opportunity to restrict Bulgarian and Romanian citizens’ access to the labour market.  The UK implemented a system of Worker Authorisation, as opposed to Worker Registration. This system put in place a set of complex criteria that made it possible only for certain Romanians and Bulgarians to access the labour market.  Certain highly-skilled Bulgarian and Romanian workers may take up employment in the UK, and certain sector-based work permit schemes for low-skilled labour (agriculture and food processing) have been reserved for Bulgarians and Romanians.  However Bulgarians and Romanians still enjoy the unconditional right of all EEA national to enter and reside for three months and can still exercise a right of longer residence in the UK as self-sufficient individuals or students, or to be self-employed.  While the requirements for self-employment under EU law are not particularly strict, BIA personnel have informally indicated that they will strictly scrutinise all applications by Bulgarians and Romanians who claim to be self-employed.

64. ATLeP and the AIRE Centre are concerned that the operation of EU law in itself creates a risk of trafficking.  As Bulgarians and Romanians can enter the United Kingdom for legitimate purposes, traffickers would have an easy time ensuring their victims cross the border.  As the rights of Bulgarians and Romanians to work in the UK are not easily understood, it is easy to deceive Bulgarians and Romanians into believing there is legitimate work in the UK for them.  While this is an EU-wide problem, ATLeP and the AIRE Centre believe the Immigration (Accession and Worker Authorisation) Regulations 2006 have exacerbated the situation by leaving open some legitimate routes of migration at either end of the skill spectrum while shutting out the majority of workers.  The fact that the 2006 Regulations, unlike the 2004 Regulations, provide for criminal penalties against unauthorised A2 workers as well as those who employ them encourages those who traffic A2 nationals for purposes of forced or otherwise abusive labour to maintain their victims in a situation of servitude from which they are too frightened to escape.

65. ATLeP members and the AIRE Centre have received queries regarding Bulgarians and Romanians who appear to be victims of trafficking and forced labour, but have been unable to take instruction because of the fears of retribution and deportation discussed earlier.  However, one well publicised example of Bulgarians in the agricultural industry, we believe, is symptomatic of the kind of situations the present legal framework facilitates.

C. Recommendations

66. A recent crackdown on exploitative labour practices involving A8 and A2 nationals in the flower-picking industry in Cornwall
 demonstrates the need for closer scrutiny of the way UK implementation of EU law facilitates the trafficking Central and Eastern European EU citizens.

67. ATLeP and the AIRE Centre recommend the following measures are taken to identify and protect low-income EEA nationals who are victims of trafficking and abusive labour practices in the UK:

· Enforcement of the employer sanctions in Workers Registration Scheme under the terms of the 2006 Regulations, with special attention in enforcement operations to identify A8 nationals who may have been victims of trafficking, and to ensure that they have the support they need (including the full rights accorded to A15 nationals in the labour market).

· Development of an enforcement programme for the Worker Authorisation Scheme that takes into account the possibilities of A2 trafficking victims.

· Consultation with EU partners to ensure a legal framework for future accessions that does not create opportunities for trafficking low-income accession state nationals.
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ATLeP is a network of practitioners who advise, represent and support victims of trafficking and other vulnerable people.

